WN A PE Be Oy @ 


Penalising the Transmission of Venereal 
Disease. 


There has recently been a considerable propaganda in support of legis- 
lation making it a criminal offence for one person to infect another with 
venereal disease. 

Two suggested draft clauses are put forward: These are :— 

(1) ‘* A person who is suffering from venereal disease in a com- 
municable form shall not have sexual intercourse with any other person, 
or solicit or invite any other person to have sexual intercourse with 
him or her.’’ (Section 1,°Cl. 5,.C.L:A.~ Bill, 1918). 

(2) ‘‘ A person who is suffering from venereal disease in a com- 
municable form shall not knowingly or by culpable negligence coim- 
municate such venereal disease to any other person.’? (Amendment 
proposed by N.C.C.V.D. to (1) as above). 

Both these draft sections carry a penalty not exceeding two years’ im- 
prisonment with or without hard labour. 

The Association for Moral and Social Hygiene has considered these 
clauses with the utmost care, and it has decided that it is useless to try 
to deal with the transmission of venereal disease in one general measure as 
is proposed in both the draft sections given above. It believes the following 
proposals are more in accordance with the facts: that they are just and 
equitable, and that they offer a constructive programme for dealing with 
this particular aspect of venereal disease. 

In considering whether the transmission of venereal disease should be 
generally penalised, it is important to distinguish between the different 
classes of cases, which vary so widely in character, in circumstances, and in 
degree of culpability that it seems impossible to bring them under one 
definition, and improper to subject them to one and the same penalty. 
There are at least four distinct classes, viz. : — 

(x) Accidental infection. 

(2) Infection in marriage. 

(3) Infection in promiscuous intercourse, and 

(4) Infection of children and young persons by culpable neglect or 

criminal assault. 


1. Accidental Infection. 


~ As regards accidental infection through cups, towels, lavatories, &c., 
or through personal contact, as in kissing, the offence is analogous to a 


person with small-pox riding in a public conveyance, and should be dealt 
with (if at all) by Health Legislation, not by the Criminal Law, and 
punished by a fine, rather than by a lengthy term of imprisonment. But 
grown persons can protect themselves against the danger by personal care; 
the true preventive is the spread of such knowledge and such standards 
of cleanliness as will ensure that care. Habitually cleanly habits are the 
best safeguards both against transmitting, and against acquiring, the 
disease. The case of children exposed to such dangers is somewhat 
different as they have not the power or the knowledge to protect themselves 
and their case will be dealt with below. 


2. Infection in Marriage. 


As regards cases of infection in marriage, which are the cruellest of 
all cases, the first step in dealing with them, whether we regard the wel- 
fare of the injured party, or the public interest, should be by allowing 
release from the marriage, either by Separation Order or Divorce, or by a 
Decree of Nullity. Where the disease has been acquired subsequently to 
marriage and is then communicated during marmage to the other party, a 
Separation Order or Divorce may generally be obtained under the existing 
law, but the “‘ law is not altogether clear as regards the rights of married 
persons ’’ in such cases (see pars. 210 and 211 of Report of Royal Commus- 
sion on Venereal Diseases), and'it seems desirable that it should be 
amended to make the point clear. At the same time provision should be 
made, as recommended both by the Royal Commission on Divorce and 
Matrimonial Causes, and by the Royal Commission on Venereal Diseases, 
that where the disease has been acquired by one party previous to 
marriage, and the fact has not been disclosed to the other party at the time 
of marriage, this should be a ground for such other party obtaining a 
Declaration of Nullity. 3 

If the above remedies were made fully available for all married persons, 
however poor, further legislation in the direction of penalising transmission 
of disease in marriage would be unnecessary. Indeed any such legislation 
would be of doubtful advantage to the injured parties or to their children. 


3. infection in Promiscuous Intercourse. 
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As regards infection in promiscuous intercourse—which is by far the 
most frequent source of infection—it is important to bear in mind the 
fact, established by observation and research, both medical and social, and 
now generally admitted, that promiscuous sexual intercourse is in itself 
essentially unhygienic. ‘The most rigid systems of medical control applied 
to prostitutes have always failed to give their clie1ts any security against 
infection, and what has been proved to be impossible in the case of profes- 
sional prostitutes will be obviously still more impossible in the case of the. 
large number of other women and men who indulge in promiscuous inter- 
course. The object of hygienic effort therefore ought to be to discourage 
all Such intercourse, since it can never be made safe or healthy. . 


Persons indulging in promiscuous intercourse ought to understand 
clearly that, by such conduct they are deliberately exposing themselves to 
the possibility of venereal infection, and do so at their own risk. The 
Royal Commission on the C.D. Acts, 1871, considered this question and 
reported as follows :— : 


‘‘ Although it may properly be, the care of the State as the 
guardian of the public health to check the progress of this disease, it 
does not follow that an accomplice in guilt should be allowed to set 
the law in motion for the punishment of an offender.’’ 


Such persons do not deserve protection (even if it were possible to protect 
them), in the same way as married persons, or children and young persons, 
who cannot protect themselves, and may suffer from no fault of their own. 
These persons have it in their power to protect themselves by refraining 
from such intercourse. The sooner this is recognised the better. Any 
legislation which tends to obscure this fact by offering a false security is 
hkely, instead of diminishing the prevalence of disease, to increase it by 
increasing the amount of indulgence. 

Even if the above considerations did not hold good, there is the further 
objection to such penal legislation, that charges under it would in all cases 
be most difficult, and in most cases impossible, to prove. As was pointed 
out by an article in the Lancet of August 17th, 1918 (dealing with Reg. 
40D., but the arguments apply equally to any measure penalising in both 
sexes the transmission of disease) : — 


‘“In practice no medical examination suffices to ascertain the 
presence of infection, and this negative aspect in itself, we believe, 
discredits the Regulation as a public measure. Also difficulty may 
arise in regard to positive medical evidence. In a case where the 
woman is shown to be infectious the length of time elapsing between 
inception of the disease and examination of the woman may leave the 
medical examiner in doubt as to which party infected the other. 
Hither the man alone, or both the man and the woman, may have been 
suffering from communicable disease at the time they met, and the 
statement of either party as to the date of infection is evidently always 
to be taken with reserve. Great probability may exist as to the precise 
nature and order of the events, and yet that degree of certainty may 
not be present, which will enable the medical examiner to speak with- 
out reserve in a matter which involves such serious issues. 

The enactment appears to be condemned by its own futility.’’ 


4. Infection of Children and Young Persons. 


Children and young persons, under sixteen years of age, are already 
under the existing law, guarded against infecti'on, arising from the neglig- 
ence of their parents, &c., by S.12 of the Children Act, 1908. ‘That section 
imposes a severe penalty, “‘ if any person over the age of sixteen years, who. 
has the custody or charge or caré of any child or young person, wilfully 
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assaults, ill-treats, neglects, abandons or exposes such child or young per- 
son, or causes or procures such child or young person to be assaulted, ill 
treated, neglected, abandoned or exposed, in a manner likely to cause such 
child or young person any unnecessary suffering or injury to his health.’ 

‘This provision does not cover .cases of infection arising through crimi- 
nal assault by persons other than those having the custody, &c., of the 
child or young person; but as such criminal assaults are heavily punish- 
able under ss. 4 and 5 of the Criminal Law Amendment Act, 1887, it seems 
unnecessary to add a further penalty for the transmission of venereal 
disease. Such transmission would doubtless be taken into account by the 
Court in deciding whether or not to inflict the maximum penalty for the 
assault itself. 

It is however very desirable that the provisions of these sections of the 
Act of 1887, which apply only to unlawful carnal knowledge of girls under 
sixteen, should be supplemented by corresponding provisions against un- 
lawful sexual intercourse with boys of a similar age; and further, that the 
age limit in thesé cases, and also in s. 12 of the Children Act and in other 
sections of that Act, should be extended froin sixteen to eighteen. ‘The 
Children Act defines a ‘‘ young person,’’ as one between fourteen and six- 
teen years of age; it recognises that such young persons are not responsible 
for their actions, and require the special care and protection of the State. 
But the Education Act, 1918, extends this principle to the age of eighteen, 
defining ‘‘ young persons ”’ as those under eighteen, up to which age com- 
pulsory education may generally be provided. If children have a right to 
education up to that age, surely they have a still greater claim and need 
for moral protection to the same age. 
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